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MASSACHUSETTS PRACTICE.’ 


Tue want of a full and accurate work upon the Practice in 
Massachusetts, has for a long period been felt ; and several] attempts 
have been made, at different times, by different members of the 
profession, to supply the deficiency, but have been abandoned on 
account of the time and labor required in the preparation, and the 
uncertainty of sufficient encouragement. In 1834, a work was 
published, bearing the name of Judge Howe, who had previously 
deceased, a considerable portion of which was, however, written 
by the editors whose names appeared in the title page. Many of 
the inaccuracies of the work were pointed out, in a good-tempered 
but searching review, in the American Jurist of October, 1834; 
the effect of which was, that the edition has since lain upon the 
bookseller’s shelves, as so much useless lumber, a token of admo- 
nition to those who should think of entering upon the same path. 
Besides, the changes in the law since the publication, have been so 
extensive, that Howe’s Practice is now universally considered as 
almost valueless. 
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The work named in the note was expected with much 
interest. The professional standing of the author, who -had 
been engaged in “ a practice of twenty years,” as he informs us on 
page 131, a practice which is known to have been respectable and 
extensive ; the fact that he was for a considerable time upon the 
bench of the court of common pleas, in which court questions of 
practice are daily and hourly to be passed upon; and that Chief 
Justice Wells, of the same court, at whose suggestion the work 
was undertaken, has permitted it to be dedicated to him, — give it 
the impress of authority, and must add considerably to the defer- 
ence with which it will be received. It is, therefore, with a great 
deal of diffidence that we venture upon the task, at all times un- 
pleasant, of questioning the complete accuracy and extensive use- 
fulness of a book, which bears so much prima facie evidence of 
both. 

The qualities which the profession need and desire, in a book of 
practice, are minuteness of detail, and exactness. The author of 
the present work has anticipated one objection in his preface, 
where he says, “ there will doubtless be some complaint of its want 
of fulness.” He says, further, “but it does not profess to be a 
digest, but rather a statement of the leading principles,” &c. Now, 
it appears to us, that practice is, in a great measure, made up of 
arbitrary rules, or conventional usages of the courts; and that a 
statement of general principles would no more assist a practitioner 
in ascertaining the details, than an outline map of the United States 
would enlighten an inquirer as to the situation of the town of 
Skowhegan. The system of practice in Massachusetts, though 
it may be “ the most beautiful system that now exists in the world,” 
presents a great variety of questions, which lawyers find much 
difficulty in determining. As an instance, we might mention the 
questions arising under a practice lately introduced in the court of 
common pleas, but not made a part of the printed rules of the court, 
of calling over the trial list on some late day in the term, and dis- 
posing of actions in which there is not declared to be a defence. 
This practice is made known to the bar only by a written notice, 
stuck up in front of the clerk’s desk a few days prior to the 
calling of the list ; and at one term in Suffolk county, at least, in the 
course of the last year, it was omitted altogether. A curious illus- 
tration of the beauty and simplicity of the practice occurred at a 
late term of the court. There were two actions, one immediately 
following the other on the list, both against the same defendant, 
but brought by different counsel, and for different plaintiffs. Both 
actions were upon promissory notes, and both counsel insisted that 
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there was no defence, and moved for default. The counsel for the 
defendant was not present, but another person answered for bim, 
that he had requested him to say there was a defence. The 
first action was continued upon such an answer, the second was 
defaulted upon a similar reply. There are also various matters of 
detail, arising under the operation of particular statutes, where 
inexperienced practitioners have no guide; such, for example, as 
whether, on a complaint for the non-entry of an appeal from the 
justices court, notice should be given to the appellant; or whether, 
upon the mere entry, without notice to the other party, without 
any entry of judgment on the docket, the clerk of the court of 
common pleas should issue execution for the amount of the judg- 
ment in the court below, and for costs. The latter is the practice, 
at least in the county of Suffolk, but the fact could not be ascer- 
tained from the statute itself, nor from any ‘leading principle” 
upon matters of practice. Our author informs us, page 106, that 
“it is a fundamental principle of justice, that nothing should be 
done or allowed affecting the rights or interests of a party, without 
first giving him notice of the time, place and subject-matter, so 
that he may appear and answer.” 

Judge Colby’s Practice contains 515 pages, exclusive of the 
table of contents and cases cited ; but the body of the work, without 
reckoning the appendix of the rules of the courts, calendar of the 
courts, forms, &c., and index, comprises but 353 pages, of the 
largest kind of type that is used in law books. It is apparent that 
anything like a full and complete system of practice could not be 
comprised within those limits. The book is written in a pleasant 
and readable style, and is enlivened by occasional anecdote, illus- 
tration and quotation. The author, in one or two instances, indulges 
in a facetious vein ; as on page 124, where he quotes “ the records of 
one Walter Scott, Sheriff, Jvanhoe, vol. 1, p. 25, Parker’s edition, 
Boston, 1839; ”’ and on page 134, where he says, “it was a some- 
what coarse buta very sensible remark ofa late eminent judge, ‘ that 
there was as much spirit in a barrel of molasses, as in a barrel of 
vinegar.’”’ ‘The work is certainly rather agreeable reading than 
otherwise ; but it requires a minute examination to determ ne how 
far it is reliable as a manual of practice. We shall therefore 
point out a number of passages which have caught our attention in 
glancing through the work, necessarily in a cursory manner; 
which may, perhaps, assist the reader in forming a conclusion upon 
this point. 

On page 23, the author says, ‘‘ nor can a judge or register of 
probate appear in any suit or matter which may depend on or 
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relate to sentences or decrees in the probate court. R. S. c. 83, 
§ 26, 27." Byreferring to the statute, we find that the prohibition 
as to the judge, is in any suit or matter, which may depend on, or 
in any way relate to, any sentence or decree, ‘‘ made or passed by 
him ;” or which is brought by or against any executor, &c. 
“appointed within his jurisdiction ;”’ and the prohibition is not 
simply that he shall not “ appear,” but that he shall not be retained 
or employed as counsel or attorney, ‘either in or out of court,” 
in any such suit or matter. The prohibition as to the register is 
limited to suits, &c. * pending in the court of which he is register,” 
and appeals therefrom. 

On page 24, in speaking of the provision of the Rev. Stat. 
ce. 89, $ 5, 6, the author says, “ and the same prohibition is extended 
to constables, coroners, sheriffs, and justices, who are also prohibited 
JSrom appearing as attorneys in any court, and from drawing, mak- 
ing, filling up or altering any writ, declaration, plea or process for 
any such party.” If this be so, it ean hardly be advisable for any 
lawyer to accept a commission as a justice of the peace. There is, 
besides, a little obscurity in the use of the words “for any such 
party,” there being no antecedent to which they can properly 
refer. 

On page 26, it is said to be the duty of an attorney, where an 
erroneous judgment has been entered, to cause it to be reversed, 
on the authority of Grosvenor v. Danforth, (16 Mass. 74) ; but the 
significant ** que@re de hoc” of Mr. Rand, in his edition of the 
reports, is not alluded to. 

On page 33, in the abstract of the provisions of the Revised 
Statutes, ch. 114, respecting arbitration, it is said, that the statute 
provides, that the award “ shall be made to the court of common 
pleas in one year from the date of the submission.” The statute 
gives a form of submission, agreeing that an award being made 
and ‘‘reported”’ within one year to the court of common pleas, 
the judgment thereon shall be final; but it provides expressly that 
the time may be varied according to the agreement of the parties. 
On the same page of the work we find, that the time may be 
‘waived ” (probably a misprint for “ varied ’’) “ by the parties, 
but no award after the time shall have any legal effect, unless,” 
&c. The use of the word “but” instead of “and,” leaves the 
passage a little obscure; and it seems to imply that an award, 
made after the expiration of one year, would have no legal effect, 
even if the time were extended by agreement. Again, on the 
same page it is said, “‘a demand must be annexed to the submis- 
sion,” meaning, doubtless, a statement of the demand submitted ; 
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but the statute declares expressly, that it shall not be necessary to 
annex any statement of a demand, unless some specific demand is 
submitted, to the exclusion of others. 

On page 3), the statement of the decision in Carpenter v. Wood, 
(1 Mete. 409), that “ where it was provided in the submission, 
that the award of two out of three referees should be binding, and, 
after several sessions, [and hearing the parties], without coming to 
an agreement, one of them said he should not sit with them again, 
and the other two made an award, [without any further hearing of 
the parties,] at a meeting, of which no notice was given to him, it 
was held to be valid,”’ is left a little obscure, by the omission of the 
words which we have put in brackets. 

On page 41, the information that, before a justice of the peace, 
“the defendant may plead orally or in writing, at his election,” 
is put down under the head of ‘“ Jurisdiction of the several 
Courts,” although it properly belongs to the subject of pleading, 
which subject is incidentally alluded to under the head of “ Speci- 
fications of Defence.” 

On page 51, it is stated, that district courts of the United States 
have “ exclusive original cognizance of all seizures on land or water, 
and all suits for penalties and forfeitures incurred, under the law of 
the United States.”” But the United States statute of 1815, ch. 101, 
which our author probably intends to refer to as “Stat. 1819, 

. 253,” gives jurisdiction of suits for penalties and forfeitures under 
certain laws of the United States, to state and county courts, con- 
current with the district courts. The following paragraph on the 


same page is not a very favorable specimen of legal style; “ they . 


have also exclusive jurisdiction of all suits against consuls and vice- 
consuls, except for offences above the said description, and the 
trial of issues of fact is required to be by jury, except civil causes 
of admiralty, and maritime jurisdiction.” 

The decision in Williams v. Norris, (12 Wheat. Rep. 117,) in 
relation to appeals from state courts to the supreme court of the 
United States, instead of being placed under the head of ‘* Supreme 
Court,” &c., pp. 59 —61, where it belongs, is inserted among the 
decisions in relation to the removal of cases from the state courts 
to the circuit court, on page 55. 

On page 57, it is said, that “ the principle,” (that a note, payable 
to bearer, is an original promise to pay any person, who shall 
become the bearer,) “ applies as well to notes payable to order, 
when they are indorsed in blank or otherwise, and it is every day’s 
practice for the indorsee of a promissory note, to bring an action 
against the maker, they being citizens of different states, in the 
45* 
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circuit court.” The same doctrine is also insisted upon, though 
with a little less confidence, in a note on page 494; although it is 
in direct opposition to the statute of 1789, c. 20, cited on page 53, 
where the circuit court is said to have “ no cognizance of any suit 
to recover the contents of any promissory note or other chose in 
action, in favor of an assignee, unless a suit might have been pros- 
ecuted in such court, to recover the said contents, if no assignment 
had been made, except in cases of foreign bills of exchange.” 
An indorsement in blank of a note payable to order, is clearly an 
assignment ; and it is familiar law that the holder may write over 
the name of the indorser an order to pay to himself. Where the 
makers of a note, payable to their own order, indorse it in blank, 
as in the case of Towne v. Smith, (9 Law Reporter, p. 12,) they 
may be sued as indorsers, by indorsees living in another state; the 
indorsement constituting a new contract, on which the suit is founded. 

On page 58, it is stated, that “ in suits by or against corporations, 
the jurisdiction [of the circuit courts] depends upon the citizenship 
of the individual members.” And on page 457, it is said, that 
‘where the jurisdiction depends on the character of the parties, 
and such party, either plaintiff or defendant, consists of a number 
of individuals, each one must be competent to sue in the courts of 
the United States.”” The doctrine here stated, although once sup- 
posed to be law, was expressly overruled in the case of Louisville 
Railroad Co. v. Letson, (2 Howard’s U. 8. 8. C. Rep. 497,) pub- 
lished three years ago; and it was decided, that a corporation, 
created by, and transacting business in a state, is to be deemed an 
inhabitant of the state, capable of being treated as a citizen, for all 
purposes of suing and being sued; and that an averment of the 
facis of its creation and place of transacting business, is sufficient 
to give the circuit courts jurisdiction. 

On page 63 it is said, that ‘a seal is an impression upon paper 
alone, or an impression made by means of a wafer or of wax affixed 
thereto. Rev. Stat. c. 2, $ 6, 15.”’ This should be limited, as in 
the statute, to cases “in which the seal of any court, or public office 
shall be required by law, to be affixed to any paper issuing from 
such court or office.” The general manner in which it is stated in 
the text, notwithstanding the context, has a tendency to mislead. 

On page 70, it is said, “the Courts are authorized to require a 
new indorser, when one has removed.” It should be, “‘ when one 
has removed out of the state,’’ as in the Revised Statutes, c. 90, 
$12. <A removal to another place within the state, would hardly 
be a sufficient cause. 

On page 79, it is said, “‘the persons liable to be summoned as 
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trustees are all corporations, $6. Executors and administrators, 
§ 62; —leaving it to be inferred, that these are all the persons 
liable to be summoned as trustees. The writer goes on to state, 
that guardians, sheriffs, and other officers, and public officers, are 
not liable to the process, under the circumstances named in the 
statute; but says not a word of the other statute exceptions ; 
namely, of parties who have drawn, accepted, made or indorsed 
any negotiable bill, draft, note, &c.; of money due contingently 
and not absolutely ; of debts due on ju 'gments; andof the wages 
of the debtor’s wife and minor children. 

On page 82, it is said, that “the trustee should appear at the 
return term of the writ and file an answer, which may be done by 
attorney, ($12,) and submit himself to an examination on oath ;” 
and the author then proceeds to speak of the requisites, and the 
effect, of a trustee’s answer; making no distinction between a 
general answer signed by an attorney, and a special answer, sworn 
to by the party himself; and not alluding at all to the practice of 
filing interrogatories by the plaintiff, or the necessity of a trustee’s 
swearing to his answer to such interrogatories. 

On the same page the provision of the statute is stated, that “ if 
the trustee disclose an assignment of the funds in his hands to some 
other person, the assignee may voluntarily appear, or be sum- 
moned to appear, in such manner as the Court may order ;” but 
no allusion is made to the question, whose business it is to procure 
the service of such summons; whether it devolves upon the plain- 
tiff, or upon the trustee. 

On page 85, the author deliberately misapplies the term eject- 
ment, which has had a definite meaning, as the name of a peculiar 
form of action, ever since the time of the English Commonwealth. 
He says, ‘I have taken the liberty to apply this well known term, 
to the summary process provided by the statute, for the recovery of 
lands or tenements unlawfully withheld from the owner.”’ This con- 
fusion of terms appears to us very objectionable, and in this case 
is entirely uncalled for; the statute process being sufficiently and 
familiarly known by names of “ landlord and tenant process,” and 
‘forcible entry and detainer.”” There are several embarrassing 
questions, which arise under this summary process, respecting 
which there is a difference of opinion among justices, before 
whom suits of this kind are usually brought, but which are not 
alluded to by the author. As an instance, it has been held by 
justices, that where a notice to quit has been given to determine a 
tenancy at will, and rent is payable quarterly, the quarter’s notice 
must be for a full quarter succeeding some particular day ; so that, 
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if the notice is given the day after a quarter day, the tenant may 
remain in possession during the whole of the quarter then begun, 
and the whole of the next quarter ;— and this doctrine is firmly 
adhered to, notwithstanding the judges of the court of common 
pleas have repeatedly ruled, that where a notice to quit is given in 
the middle of a quarter, the lease at will is determined at the 
expiration of three months from the time of the notice ; and such 
may now be considered the settled law. 

On pages 110—112, in stating the law in relation to proceedings 
against an absent defendant, it is not expressed that a suit may 
be commenced against a person who has heretofore lived in this 
state, but has removed therefrom, and has no attachable property 
here ; although such is the unavoidable interpretation of the statute. 

On page 119, the doctrine is at first stated absolutely, on the 
authority of Kelly v. Beers, (12 Mass. 387) that the right to re- 
deem from the sale of an equity of redemption on execution, is 
not attachable ; although the Revised Statutes, as if for the pur- 
pose of controlling that decision, provide that “all rights of 
redeeming any real estate, which has been taken and set off on 
execution, may be taken and sold on another execution,” (ch. 73, 
$48; see also $1); and that “all real estates, that are liable to 
be taken in execution, may be attached upon the original writ,” 
(ch. 90, $23.) This view of the statute is expressly taken in 
Norton v. Babcock, (2 Mete. 513.) These statute provisions, and 
the decision last cited, are not referred to by our author, but he 
proceeds to say, that the authority of the case of Kelly v. Beers 
*‘ has been somewhat shaken by the subsequent cases of Clark v. 
Austin (2 Pick. 528), Bigelow v. Wilson, (1 Pick. 485) and Reed 
v. Bigelow” (5 Pick. 281.) So far from that, however, those 
subsequent cases recognize the doctrine in Kelly v. Beers, and rest 
upon an obvious distinction in the facts; and were it not for the 
change of the statute law, the decision in Kelly v. Beers might 
still be maintained. 

On page 120, it is stated, that “the shares of stockholders, in 
any joint stock company, may be attached by leaving a copy of the 
writ, without the declaration, and of the return, with the clerk or 
cashier, &c., (c. 90, $ 36.) By reference to the statute, we find 
that the provisions relate only to companies that are or may be 
* incorporated ” under the authority of this commonwealth, in- 
cluding banks and insurance companies. 

On page 127, we find the following. ‘‘ Where a house is occu- 
pied by several families who have a common entrance, and an 
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officer gain [gains] a lawful entrance through the common outer 
door, he may break open the doors of the several apartments 
of a defendant, to execute civil process. Lee v. Gansell (1 Cowp. 
R. 1.) The precise point above stated,’ (proceeds our author) 
“does not seem to have arisen in that case, but it was distinctly 
presented to Chief Justice Williams, of this state, and argued 
before him, while upon the bench, and decided in the manner 
above stated. ‘The writer respectfully dissents from that opinion, 
for the reason, that where there is an outer door common to many, 
no one can have the exclusive control of it, and it seems to him, 
therefore, that the outer door, intended by the law, is the outer 
door of a man’s own suite of apartments, over which he has an 
exclusive contro]. An outer door of a building, occupied by many 
families, is no more than a gate to a fashionable court in a city. 
More than all, the principle may deprive a poor man of a castle, 
and gives [give] to every man a castle who is rich enough to occupy 
a whole house.” We will only remark, upon this reasoning, that 
the point above first stated was the only point upon which the 
case of Lee v. Gansell was decided, and that it was decided most 
emphatically, as ‘grounded on the oldest decisions and most 
established principles.” And Lord Mansfield remarks “ if there 
were nothing more, to confute the doctrine which has exhausted 
so much learning and ingenuity in support of it, the absurdity of 
the proposition would of itself be suflicient. And it is this, that 
whereas the greatest house in London has but one outer door ; this 
gentleman, having four rooms in one house, shall have four distinct 
ouler doors.” 

On page 129, 130, the author says, “‘ Attachments are dissolved, 
either by the act of the law or the acts of the parties. 1. By the 
death of the defendant,” &c., and under this head he enumerates 
also the dissolution by final judgment, by certain amendments, 
and by an assignment under the insolvent law. ‘2. By the acts 
of the parties.” It appears to us that there is a little confusion in 
this arrangement. 

Chapter XIV. commencing on page 180, is devoted to the subject 
of motions, but is apparently confined to motions to dismiss the 
action, as no other kinds of motions are discussed. ‘The author, 
for the second time, praises the beauty and simplicity of the Mas- 
sachusetts system, as shown in the absence of any regulations or 
rules upon the subject of motions. It strikes us, however, that 
the introduction of one rule is very desirable, at least in the county 
of Suffolk; and that is, that a party about to make a motion, 
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should give notice to the other party. Under the present system, 
unless every counsel attends the whole of every Monday forenoon, 
in court, (Monday being motion day) he is liable to have his case 
disposed of without his knowledge. 

On page 212, our author says, ‘it may be stated, as a most 
important general rule, for the guidance of all practitioners, that 
a tender should never be made verbally, unless it be absolutely 
necessary.” An inexperienced practitioner might inter, from this 
language, that a verbal tender was not equally as good as a written 
one, even if as well proved. 

On page 214, in stating the provisions of the Revised Statutes, 
ch. 100, sec. 17, in relation to a tender after suit is brought, it is 
said, ‘‘ in this case, if the tender be accepted, the attorney is re- 
quired to sign a certificate and deliver it to the officer.” The 
words of the statute are, ‘ the plaintiff or his attorney shall, at the 
request of the defendant, sign a certificate or notice thereof to the 
officer, who has the writ, and shall deliver it to the defendant.” 

On page 225, it is said, “‘ when a default is entered, judgment 
usually follows of course for the plaintiff.” This is not the case in 
that great number of actions which are defaulted at the first term. 
In those actions, judgment cannot be rendered, except by consent 
of the defendant, until the end of the term. 

On page 247, in speaking of the final disagreement of the jury, 
no mention is made of the consequences, namely, that the papers 
are taken from them, and the case is continued. 

On page 268, in mentioning the “ only exceptions” to the gen- 
eral rule, that the prevailing party shall recover costs against the 
other party, the author does not allude to the statute of 1841, ch. 
124, sec. 4, which provides that no person discharged under the 
insolvent laws shall, by reason of such discharge, recover costs 
against any plaintiff who shall have commenced any suit against 
him previous to such discharge. 

In the relation to the taxation of a bill of costs, we cannot find 
that the author agrees either with the statute, or the practice. He 
says, on page 280; —“ 1. The writ, — The usual charge through- 
out the Commonwealth is two dollars and fifteen cents in the 
common pleas and supreme court;” and on page 283, “ in the 
common pleas, when an issue in law or fact is joined, the at- 
torney’s fee is one dollar and fifty cents, in the supreme court two 
dollars and fifty cents.” The natural inference would be, that the 
writ and attorney’s fee together would amount to $3.65 in the 
court of common pleas, and $4.65 in the supreme court. 
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The costs allowed by the statute, are, 


For a blank writ, 15 
For the declaration, .50 
Atty’s fee, C. C. P. where an issue is joined, 1.50 
Do. Do. where no issue is joined, 1.00 
Do. 8S. J.C. where an issue is joined, 2.50 
Do. Do. where no issue is joined, 1.25 


From these items the usual charge for a writ is made up, as fol- 
lows. In the supreme court, 





Blank, 15 
Declaration, .50 
.65 


and the attorney’s fee is usually charged as a separate item. 
In the court of common pleas. 


Blank, 15 
Declaration, .50 
Atty’s fee, 1.00 





1.65 
And if an issue is joined, the additional fifty cents is put down in 
the bill of costs as * issue.” 

Our author goes on to say, further, that the charge for a trustee 
writ is $3.15; and also puts down a charge of 50 cents for 
each additional count. We have never known any additional 
charge allowed of this kind. He also puts down $1, for a justice 
writ; we have never known of an allowance of more than sixty- 
seven cents, as fixed by statute. He also puts down $1 ad- 
ditional for the entry of a trustee writ in the court of common 
pleas and supreme courts. We have never known but $1.25 
allowed for an entry, either of a common or trustee writ, in those 
courts. The charge of twenty cents for every paper filed in the 
case, and ten cents for the entry of an appearance, though usually 
allowed, are not mentioned by our author. He does not state 
whether a plaintiff is entitled to costs for attendance, after a ver- 
dict, and until judgment is rendered. The practice in the court of 
common pleas, and that in the supreme court, in the county of 
Suffolk, vary ; such attendance being allowed by the clerk in the 
former court, and not in the latter. The clerk’s fee for taxing, 
mentioned on page 286, is not usually charged in the former court, 
when the party makes up his own costs. 

On page 294 it is stated, that the court ordered, in the case of 
Harding v. Medway, (10 Mete. 465,) “ that execution should be 
stayed, until the happening of a single event.” On referring to 
the case cited, we find nothing of the kind. 

We doubt, whether it is just to attribute to Judge Howe, per- 
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sonally, as our author does in several instances, opinions found in 
the work on practice which bears his name. We must also object 
to his manner of citing the Massachusetts Reports, by the letters 
‘““M. R.” Those initials, without any explanation, are rather 
equivocal; and might stand for ‘ Maine Reports,” “ Metcalf’s 
Reports,” or the Reports of Maryland, Mississippi, or Missouri. 

There is an error of grammar on pages 106, 107, where it is said 
that ‘ constables may serve process,” &c. within “ his own town,” 
&c. And on page 256 it is said, that “no person is obliged to 
attend as a witness, unless his fees are paid,’’ &c. and “no time 
is limited, before the trial, within which a subpa@na must be 
served, but the practice is to summon ¢hem but a short time before 
the trial actually commences.”’ ‘There are numerous errors of the 
press. Such mistakes as “ privigilege,” on page 135, and “a 
special action on the cases,” on page 26, are not very creditable 
to the proof-reader. And the following sentence on page 25 is 
made complete nonsense by mistaken punctuation ; “ The power 
of an attorney to commence and prosecute a suit, is revoked by 
the death of the constituent; and without a new retainer he has 
no authority to appear in the suit for an executor or administrator, 
(Gleason v. Dodd, 4 Met. 333,) where an attorney suggested the 
death of the plaintiff, and caused the appearance of the adminis- 
trator to be entered. It was held, that he acted without authority.” 

But a manual of the practice in civil actions and proceedings at 
law, should be judged, not only by what it does contain, but also 
by what it does not. If it isa defect in a law book that it con- 
tains an item of information erroneously stated, it is a defect also, 
though lower in degree, to omit it altogether. And on this head, 
we may state, that we have found nothing in Judge Colby’s book 
in relation to the following heads, namely; the clerks, crier or 
repotter of the courts, the liability of a sheriff for the acts of 
his deputies, actions against sheriffs, proceedings on the official 
bonds of sheriffs, the writ of quo warranto, proceedings for as- 
signing dower, real actions, writs of entry, proceedings for parti- 
tion, actions for nuisance and waste, parties to actions, joinder of 
parties, joinder of actions, election of actions, limitation of ac- 
tions, the effect of a verdict rendered for a larger sum than the ad 
damnum in the writ, the approval of a bond given to dissolve an 
attachment, measure of damages, method of swearing witnesses, 
and examination on the voir dire, the levy of executions on real 
and personal estate (except by a bare reference to the statutes,) 
commitment to jail, jail limits, poor debtor’s oath, oyer, super- 
sedeas, stay of proceedings, arrest of judgment, view of premises 
by a jury, &c. Xe. 
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In conclusion, we would remark, that if it should be determined 
that Judge Colby’s work does not satisfy the wants of the pro- 
fession, it is unfortunate that the publication will have the effeet to 
prevent the recurrence of any similar attempt; for if he has not 
succeeded, what prospect have we of a better result from an- 
other? Besides, we understand that the greater part of the edi- 
tion has been taken up; and the profession will not be very ready 
to welcome a repetition of the tax. Be this as it may, we have 
considered it our duty to examine the work fairly, and as delib- 
erately as the pressure of other matters would admit, and to do 
nothing more than impartial justice required of us, in stating the 
results to which we have arrived. If that result is not as satisfac- 
tory as might have been wished, we can only express our regret, a 
regret in which our readers in Massachusetts must share. 


Recent American Decisions. 





Supreme Court of New York, Special Term, January, 1848, at 
New York. 


Prop se £x REL. Bensamin GrirrFin v. STEELE ET AL. T'RusTEES, &c. 


Tue intention of the donors is the criterion by which to determine whether the 
acts of trustees of property have been such as to witlidraw it from the purposes 
to which it was dedicated ; and this intention can be inferred from the terms of 
the grant and the contemporaneous acts of parties. 

The itinerancy of the priesthood, in the M. E. Church, enforced by the power of 
the episcopacy, is the established practice of that church. 

The great and paramount duty of all trustees of religious corporations, is to see that 
the temporalities committed to their charge are fairly and fully devoted to the 
purposes of their founders ; and consequently, where the intention of the donors 
was the establishment of a Methodist Episcopal church, in connection with the 
general church of that denomination, the act of the trustees in refusing to 
receive a preacher appointed by the Bishop, is an act of insubordination. 

The duty of courts of law in such a case is to enforee performance of their duty 
by the trustees, unless that performance involves some violation of the law of 
the land. 

Such a course would not, in this case, violate any law. A peremptory mandamus 
issued. 


In 1839, the members of three Methodist churches in Brooklyn, 
united in forming a new church, which they denominated the Cen- 
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tenary Methodist Episcopal church, in commemoration of the Cen- 
tenary of Methodism. They caused themselves to be incorporated 
under the general act as to religious corporations, and by volun- 
tary contributions among the members of that persuasion at large, 
built themselves a meeting-house and parsonage. They were 
admitted into the connection with other churches of that denomina- 
tion, by the presiding elder of that district, and, agreeably to their 
discipline, received from him a preacher. For a period of about 
eight years, they received annually from the conference a preacher 
appointed for them by the bishop. In 1847, their preacher having 
been suspended by the authorities of the church, the congregation 
determined to stand by him. They accordingly notified the bishop 
that they did not desire him to appoint a preacher for them, and 
they agreed with their then preacher to continue him as their pas- 
tor, ata salary of one thousand dollars, and rented him the par- 
sonage. 

The bishop, disregarding their notification, and pursuing the 
accustomed practice, appointed the relator, the Rev. Mr. Griffin, 
an ordained elder of the church, to be their preacher. Mr. Griffin 
was refused admittance into the church by the trustees. He then 
applied for an alternative mandamus, commanding them to admit 
him, or show cause why they did not. The trustees made their 
return to the writ, setting up as the main ground of their defence, 
that Mr. Griffin, the appointee of the bishop, was not the choice of 
the majority of the congregation, but that Mr. Green, their sus- 
pended preacher, was, aud claiming that the voice of that majority 
should control. 

On the coming in of that return, Mr. Childs and Mr. Lord 
moved for a peremptory mandamus, because of the insufficiency of 
the cause shown. Mr. Dykman and Mr. Greenwood, contra. 


Epmonps, J." The merits of this case are presented in a simple 
form. On the one hand, it is claimed that the power of appointing 
a preacher to any particular congregation, (involving herein both 
the duty of the preacher thus to officiate, and the obligation of the 
congregation to receive him,) is vested in certain constituted author- 
ities of the church at large, irrespective either of the wishes of the 
pastor or congregation ; and, on the other hand, it is insisted that 
this is an obligation resting on the preachers alone, and not on the 
congregation; that this obligation springs only out of a discipline 
of government adopted and prescribed by the preachers alone, and 





? The first part of Judge Edmond’s opinion, relating chiefly to matters of form, 
is omitted for want of room. 
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while it obliges them to go where the superior authority cirects 
them, no congregation is bound to receive them as their pastors 
except of their own free choice. 

The consideration of this question presents for my determination 
two points: 

1. The nature and extent of the obligation resting on the respect- 
ive parties. 

2. How far it is the duty, or in the power of courts of law to 
enforce this obligation, whatever it may be. 

In discussing these questions, I disclaim at the onset, all power 
to canvass or determine the scriptural truth of any tenet held by 
this denomination of Christians, or any individual or congregation 
among them. I can only inquire into the tenets promulgated in 
the church in connection with a right of property or a trust to be 
administered. ‘The limit of the inquiry is this, has there been an 
appropriation of property for the support of a church in which cer- 
tain religious doctrines should be taught, and a certain discipline 
observed? If these objects are not contrary to law, then the next 
inquiry is, whether there has been an attempt to withhold the pro- 
perty from the uses to which it was dedicated, and whether those 
who now participate in the property adhere to the doctrines it was 
given to sustain? My province is merely to ascertain what are, and 
not what ought to be, the tenets and discipline of this class of Chris- 
tians, and that only for the purpose of ascertaining whether the 
** meeting house”? and parsonage in dispute have been dedicated 
to their support, and whether the acts of the respondents, the trus- 
tees, are calculated to withdraw them from the purposes to which 
they have. been dedicated. 

The intention of the donors is the criterion by which to deter- 
mine those purposes. ‘The grant frequently expresses it, and when 
it does so clearly and unequivocally, that must govern. But in this 
case, the conveyance is merely to the religious corporation by 
name, with no other designation of its purposes or trusts, In such 
cases, in the language of Judge Gardiner, in Miller v. Gable, 
(2 Denio, 548,) the corporate or denominational name, in connec- 
tion with the contemporaneous acts of the corporators, may be a 
sufficient guide as to the nature of the trusts. Here the corporate 
name in the deed is, ‘The Centenary Methodist Episcopal 
Church,” &c., three words of which clearly have respect to 
*‘ doctrines esteemed fundamental.” 

The contemporaneous acts of the corporators are equally sig- 
nificant. 

The congregation was formed in the first instance of members of 
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three other Methodist Episcopal churches. Upon their applica- 
tion, they were organized and recognized as a Methodist Episcopal 
church by the presiding elder of that district, in the absence of the 
bishop, and in the interval of the annual conference. They received 
from him the assignment of a preacher, who officiated for them till 
the next annual conference, and thenceforward for a period of 
nearly eight years, and up to the time when this difficulty occurred, 
they yearly received from the conference such pastor as the pre- 
siding bishop designated. They became incorporated as a Methodist 
Episcopal church. When they contemplated erecting their build- 
ings, they obtained subscriptions for the purpose of aiding them 
(the trustees) in building a ‘“ Methodist Episcopal Church,” and 
they now admit in their return that they built the meeting-house 
“as and for a house of worship to be held and used as a Methodist 
Episcopal meeting-house, according to the discipline of the Metho- 
dist Episcopal church, so far as the said discipline relates to the 
articles of religion and the conduct and government ” of the mem- 
bers thereof, so far as the same may be consistent with their legal 
rights as a religious corporation. 

These circumstances show to my mind very satisfactorily that 
this particular congregation was organized and this church dedi- 
cated with a view to the preaching of the faith and enforcing the 
discipline of the Methodist Episcopal persuasion, and that it was 
the intention of the founders thereof to support its tenets in subjec- 
tion to the ecclesiastical power which upholds those tenets. 

It was undoubtedly competent for the original founders of this 
* Centenary Methodist Episcopal Church,” to have established it 
independent of any connection with any other professing Christians 
of the same denomination, and to have dedicated it to the support 
of particular tenets independent of any particular form or mode of 
church government. Such a congregation might afterwards form 
a union with others and again dissolve it without impairing their 
foundation or doing more, by the dissolution, than simply restoring 
themselves to their former position. But there is a wide difference 
between such a church and one originally formed as a branch of a 
main body, and in subordination to its church government and dis- 
cipline, from which it cannot break off without losing its distinctive 
character. 

I entertain no doubt that the church in question was of the latter 
character. Every allegation and admission in the papers before 
me show this, and evince that the independence now claimed for 
it by these trustees, was an afterthought, not entering into the 
calculation of the original founders, but springing from some sub- 
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sequent considerations which may or may not justify the separation 
of this branch from the main stock. 

Whether the acts of the trustees now complained of and sought 
to be redressed in these proceedings tend to such a separation, or 
if they do, whether they rest on considerations suflicient to justify 
it in any respect or to any extent, are next to be ascertained. 

The claim set up by these trustees is, I repeat, that their society, 
in respect to receiving preachers, is independent of the higher 
church authorities, and that it is optional with them, whether they 
will receive such as the Bishop or the Presiding Elder at the An- 
nual Conference shall appoint for them. If this may be predicated 
of this Congregation, it may be so of every other society of the 
Methodist Episcopal Church in the United States, and the true 
inquiry is, whether the independence thus claimed for all the 
separate congregations of the Methodist Episcopal denomination 
is consistent with the rules and discipline of the main body of 
which they are component parts, and consonant to the church 
government in subordination to which they were originally estab- 
lished ? 

This question is by no means new to that church, nor is this the 
first time it has agitated its members. 

It is now a little over one hundred years since Methodism first 
took its rise in England, under the fostering care of John Wesley, 
an ordained minister of the Protestant Episcopal Church of Eng- 
land, and about eighty years since it was first introduced into 
America, and began its extraordinary career among our people. 
For more than fifty years of that time, the question now mooted 
before me, has been once and again agitated in its councils, but it 
has never till now, that I can learn, invoked the interposition of 
the legal tribunals of the country. 

It seems, from an early period of his labors, to have beena 
cardinal principle with Wesley, that the preachers, whom he sent 
abroad to diffuse his doctrines among men, should be independent 
of the people whose sins they were to condemn, and whose con- 
sciences they were to awaken, and that they should not be seduced 
from the Apostolic task, severe and full of privation and self-denial 
as it was, to which they were dedicated, by the seductions of a 
permanent residence or the allurements of an abiding home. 
Hence arose what, in their language, is called the “ itinerancy ” of 
their preachers, meaning thereby, that no preacher having charge 
of a congregation should remain at any one place longer than a 
brief period, ranging at different times from three months to three 
years. Without yielding to the temptation of pausing to comment 
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on the wisdom of a measure which has doubtless been one great 
element of the extraordinary success which has attended the 
preaching of these doctrines in this country, swelling that denomi- 
nation of Christians here, in the space of eighty years, from less 
than a score of people to nearly a million, and which has sent 
their tenets forth into the wild and waste places of a new land as 
co-travellers with, if not forerunners of the hardy pioneers of the 
west, I pass to the remark that this duty of assigning the preachers 
was, in the early years of the church, exercised by Wesley him- 
self, both in this country and in England. In 1769, he sent over 
to America two persons, who were the first regular itinerant 
Methodist preachers who visited this country. In 1771, he sent 
over two more, one of whom, Mr. Asbury, in 1772, received from 
him an appointment as “ General Assistant,’’ which meant that as 
Wesley was considered as head of the whole body, both in Europe 
and America, the one having a circuit under him was styled his 
assistant, and those under the assistants were styled helpers; so 
Mr. Asbury, as “ General Assistant,” was constituted the head of 
all the preachers and societies in America, with power to station 
the preachers, &c., under the general direction of Wesley himself. 

From that time until his death, in 1816, a period of forty-four 
years, with some slight interruptions, when the authority of his 
office was exercised by some other person, the power of stationing 
the preachers in this country was exercised by Mr. Asbury as such 
general assistant, or as superintendent or bishop, or by persons 
appointed by him, or by him and his coadjutors in the Episcopacy. 

In 1789, a controversy arising from the question now before me, 
sprung up in England in what is known in their history as “the 
case of Birstal House.” In Wesley’s account of that matter, he 
says : ‘I built the first Methodist preaching-house at Birstal, in 1739, 
and, knowing no better, I suffered the deed of trust to be drawn 
up in the Presbyterian form, but Mr. Whitefield, hearing of it, 
wrote me a warm letter, asking, ‘Do you consider what you do? 
If the trustees are to name the preachers they may exclude even 
you from preaching in the house you have built. Pray let this deed 
be immediately cancelled.’ To this the trustees readily agreed. 
Afterwards, ‘I built the preaching-houses in Kingswood and at 
Newcastle-upon-Tyne. But none besides myself had any right 
to appoint the preachers in them.’’’ He also says that ‘‘ whenever 
the trustees exert the power of placing and displacing preachers, 
then itinerancy preaching is no more. When the trustees in any 
place have found and fixed a preacher they like, the rotation of 
preachers is at an end; at least till they are tired of their favorite 
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preacher, and so turn him out. While he stays is not the bridle 
in his mouth? How does he speak the full and the whole truth, 
since whenever he displeases the trustees he is liable to lose his 
bread ? How much less will he dare to put a trustee, though ever 
so ungodly, out of the society?” And in 1782, he used this 
explicit language: ‘‘I abhor the thought of giving to twenty men 
the power to place or displace the preachers in their congregations. 
How would he then dare to speak an unpleasing truth? And if 
he did what would become of him? This must never be the case 
while I live among the Methodists. And Birstal is a leading case, 
the first of an avowed violation of our plan. Therefore the point 
must be carried for the Methodist preachers now or never; and I 
alone can carry it, which I will, God being my helper.” 

Wesley seems to have been loath to sever the connection 
between his followers and the Church of England, and it was not 
until after the revolutionary war had dissolved all political ties 
between his country and ours, that he could be induced to exercise 
the power of ordaining ministers fur his followers in this country. 

But in 1784, he appointed Dr. Coke, and Mr. Asbury, to be 
** joint superintendents over the brethren in America.” 

Whether this word, derived from the Latin super, and intendere, 
or the Greek Episkopos, or the more English phrase Bishop derived 
from the Saxon Bircop be used, the meaning of all is the same, 
— ‘to oversee.’’ Connected with the office of Bishop in the church 
of which he wasa member was the power of presentment of Pastors 
to congregations, except where the power had been specially 
granted otherwise. Connected with the office of superintendent, 
which he created for his followers in America, was the like power 
of stationing ministers. In neither instance was there any power 
in the congregation to choose their pastor or preacher. 

When the missive bearing this appointment from the great head 
and founder of this church reached these shores, sixty out of the 
eighty-three preachers then in the travelling connection, assembled 
in conference; in their own language became, instead of a 
religious society, a separate church; elected and ordained their 
Bishops ; declared their articles of religion, and established their 
discipline —a part of which, affecting the question in hand, was 
the following : 

Quest. 2. How is a Bishop to be constituted in future ? 

Ans. By the election of a majority of the conference, and the 
laying on of the hands of a Bishop. 

Quest. 3. What is his duty ? 
Ans. To preside as moderator in our conferences; to fix the 






SR exts 


ye 
at aes 


ire ERE 


% 























en ee ad 


<a 


548 RECENT AMERICAN DECISIONS. 


appointments of the preachers for the several circuits; and in the 
intervals of the conferences, to change, receive, or suspend 
preachers, as necessity may require, &c. 

The power thus conferred on the Bishop or superintendent, has 
been thus exercised by those officers, or by persons appointed by 
them among that denomination of christians in this country, from 
that time until the present. 

But in this country, where the practice of self-government has 
been attended with such happy results, and where it has been so 
habitual in all the relations of life as almost to become a part of 
our nature, it was not to be expected that the establishment of a 
hierarchy like this, embracing within its authority so many thou- 
sands of our intelligent citizens, would be permitted without a 
struggle. Hence the history of this church is full of the efforts to 
overthrow or at least to modify it. 

At the first regular general conference (which is the highest 
ecclesiastical tribunal among them, and which was held in 1792, 
it was proposed to give an appeal from the bishops in stationing 
the preachers, to the conference. 

After ‘‘a very strong debate ”’ as it is termed, which lasted three 
days, the proposition was rejected by a large majority. A seces- 
sion from the church followed, and for a few years its onward 
progress was arrested. 

At the general conference in 1800, several propositions of a 
similar character were made. One “that the new bishop bring 
the stations of the preachers into the conference, that he may hear 
what the conference has to say upon each station.”’ Another, “ that 
the new bishop in stationing preachers, be aided by a committee 
to be chosen by the conference.” But all were either withdrawn 
or rejected, the conference determining that the new bishop should 
be clothed with all the powers which had been conceded to his 
senior. 

The same attempt, in a different form, was made at the general 
conferences held in 1808, 1812, and 1816. The form the propo- 
sition then assumed was, that the conferences should elect the pre- 
siding elders, who should constitute a council to assist the bishop 
in stationing preachers. But it was again rejected. 

The same proposition was renewed in 1820, and again rejected. 
In a modified form it was finally adopted, but its operation was 
suspended until the next General Conference, at which it was 
suspended for four years more ; and finally in 1828, was rescinded 

Thus ended, for the time, a controversy which the historian of 
the church describes as one “ which has caused more agitation in 
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our church, and sometimes seemed to threaten more disastrous 
consequences than any other which up to that time had been can- 
vassed on the floor of the Genera! Conference.” 

In 1840, the question was again agitated, though more mode- 
rately, on a petition, among other things, for the election of pre- 
siding elders, which was again rejected. 

I have gone thus at length into the history of the church, merely 
for the purpose of endeavoring to ascertain whether the question 
involved in this controversy is a well settled and well considered 
point of church government and discipline among them, and I 
confess I see no room for a doubt. If there was any on any mind 
it would readily be removed by a recurrence to some of the con- 
siderations which were presented on both sides of the question, 
when it was under discussion at their various assemblages. On 
one side, it was urged that the proposed changes were most in 
conformity to the genius of our people, to have a voice in the 
election of those who are to rule over them; that it was dangerous 
thus to augment the power of the episcopacy; that a preacher or 
a congregation ever so much oppressed in the appointments would 
have no redress; that it was impossible for any bishop to have all 
that local knowledge which is essential to enable him to make the 
most judicious appointments; that to give one man a control over 
five hundred, many of them his equals in wisdom and goodness, 
was an anomaly and an absurdity, finding no warrant in the scrip- 
ture, or the fitness of things, and that, however easily the power 
might be executed, in the early period of the church, when the 
congregations were few, and the number of preachers small, 
it was impossible to execute it either intelligibly or safely when the 
persons to be affected by it were numbered by hundreds of 
thousands, and were spread over the whole face of a continent; 
and the example of the British church was cited, where, after the 
death of Wesley, the power of stationing the preachers had been 
given to a committee, with an appeal to the conference. 

On the other hand, it was answered that the church of Christ 
was founded in some respects upon very different principles from 
those on which civil governments rested ; that strengthening the 
power of the Episcopacy was less to be dreaded than the engen- 
dering an electioneering spirit, which would give rise to agitations 
and strife incompatible with harmony and brotherly love; that 
though a particular preacher or congregation might be aggrieved 
in stationing him, that was a lesser evil than that which would flow 
from a destruction of the independence of the stationing power ; 
that though the preachers and congregations retained their civil 
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rights as citizens, on entering the church they became, voluntarily, 
subject to the restraints (not incompatible with their rights as citi- 
zens) which were essential to the preservation and efficient action 
of the church; that as to the limited information and want of local 
knowledge in the bishops, the evil was practically remedied by 
their receiving information from others, and acting on their own 
unbiased judgment, uninfluenced by the local prejudices which 
would affect those who from their position were liable to be biased 
by partial interests and local feelings ; that the control of one over 
five hundred was counterbalanced by the advantage of a superior 
knowledge of and regard for the whole, possessed rather by him 
whose duty it was to oversee the whole than by those who were 
confined in their observation to a limited sphere ; and, finally, that 
as the itinerancy of the ministry was one of the chiefest instruments 
in the success which had attended the progress of the church, so 
its preservation, which was of the highest importance, could be 
most certainly secured when enforced rather by those who were 
independent of its action, than by either preachers or societies who 
would be more likely to consult their own wishes and interests than 
the good of the whole church. 

In citing these arguments, I must not for a moment be under- 
stood as intending to intimate, even, an opinion as to their sound- 
ness on either side, or as expressing any judgment on the propriety 
of the conclusion to which the church authorities arrived on the 
subject. That would be quite aside from the legitimate perform- 
ance of my duty. But I cite them for a very different purpose — 
that, namely, of solving the question whether the power which 
these trustees are resisting is a fixed and undoubted principle of 
government in the church. 

And I am irresistibly conducted to the conclusion, that the itin- 
erancy of the priesthood, enforced by the power of the Episcopacy, 
is now, and for more than a century has been, the well established 
practice of this church, is clearly defined in the “ Doctrines and 
Discipline ;’’ and has been again and again understandingly and 
advisedly justified and defended by the highest ecclesiastical tribu- 
nal known in its constitution. 

This being determined, the questions occur: what was the duty 
of these trustees under the circumstances of this case ; and how is 
that duty to be enforced ? 

The first of these questions has an intrinsic importance far 
beyond that which the decision of the case now in hand could give 
it. I: has a direct bearing upon the innumerable, charitable and 
religious societies among us, which, as was remarked on the argu- 
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ment, stand as monuments on the moral face of our country, of 
the benevolence and enterprize of our citizens, diffusing the bless- 
ings of knowledge, virtue and piety abroad in the land. 

The mere association of any number of persons into a charitable 
or religious society, does not of itself, involve the existence of any 
such office as that which these trustees fill. It is only when, in 
order to protect their legal property or enforce their legal rights, 
they seek the aid of the law by an act of incorporation, that such 
office becomes necessary. Then it is requisite for them to have 
some person to represent them in their resort to legal remedies, 
and in the exercise of their legal rights. Hence, our general law 
relating to religious corporations, provides that they must have a 
certain number of persons * to take charge of the estate and prop- 
erty belonging thereto, and to transact all affairs relative to the 
] temporalities thereof.” 2 R. Laws of 18138, p. 212, $3; and 
those persons, called in the statute trustees, are incorporated, not 
the society or association whose officers they are. 

It is not an easy task to draw a line which shall clearly define 
the boundaries of their authority. The statute circumscribes it 

within the limit of the words I have quoted from its third section. 
Its fourth section points out their powers within those limits, yet it 
is by no means uncommon for trustees to mistake the extent of their 
domination. Many of the cases, of a character like the present, 
which come before our courts of justice, display this mistake, and 
show a usurpation of power which properly belongs only to the 
ecclesiastical authorities. 

Their great and paramount duty is to see that the temporalities 
committed to their charge are fairly and fully devoted to the pur- 
poses which the founders had in view; the intention of those 
founders being their polar star. All authority conferred on them 
is of necessity subordinate to this great end, and all exercise of it 
beyond the legitimate attainment of this end, must be usurpation. 

It is no excuse for any aberration from this line of duty, for sueh 
officers to say that they have been directed to it, or are sustained 
in it by the majority of those to whom they owe their appointment. 
They are not chosen to represent that majority, but rather to exe- 
cute the trust of carrying out the intention of those from whose 
benevolence flow the temporalities put in their charge. 

If such an excuse will be ever available, where is it to stop ? 
Who shall set bounds to its encroachment? And how long will 
it be before the church, the parsonage and the school-house, which 

owe their very existence to the desire of spreading evangelical 
piety, will be desecrated by the orgies of the heathen in his blind- 
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ness, or the subtleties of the infidel in his madness? They, from 
whose benevolence has arisen some pious foundation or some noble 
charity, may have passed from the stage of life, leaving behind 
them some such monument of their love for God and man, in the 
confident expectation that the trust they have confided to posterity 
will be faithfully executed. Upon what principle can it be justified, 
that they who now live to enjoy the fruits of the charity of the 
dead, should be permitted, at their caprice, to control, and perhaps 
to divert from its original purpose, the endowment which owes none 
of its support to them? No such principle is known in law or 
morals. And it was the duty of the trustees, whose conduct is 
now under consideration, diligently to inquire and faithfully to exe- 
cute the intention of those to whose contributions the estate, property 
and temporalities committed to their charge, owed their very crea- 
tion. ‘That intention has been easily ascertained to have been the 
establishment of a Methodist Episcopal Church, in connection with 
the general church of that denomination, and insubordination to 
its ecclesiastical tribunals, and its ‘ Doctrines and Discipline ;” and 
the act of the trustees, which this court is now called upon to 
redress, is one of insubordination to those tribunals, and in violation 
of one of the most clearly defined and well considered injunctions 
of that discipline. 

The duty of courts of law in such a case is very plain. It is to 
enforce the performance of such duty, unless that performance 
involves some violation of the law of the land. 

It has been nowhere suggested, either in the return of the respon- 
dents or on the argument, that the exercise by the Episcopacy of 
the power of stationing the preachers, without the consent of the 
congregation, is in violation of law. The argument was, that it 
was contrary to the spirit of our institutions and the genius of our 
people. If this were so, the remedy is at hand, and is to be found 
reposing in full vigor among the very people who are alone affected 
by it. But is it so in fact? It is true it is our habit, and so conso- 
nant to our institutions, for our people to have a voice in the selec- 
tion of the persons who rule over them. Are the priesthood of any 
denomination in this country to be justly regarded in any sense as 
rulers of their people ? If there is any dominion it is self-imposed, 
voluntarily submitted to, and may, at the pleasure of the subject of 
it, be at any time shaken off. It is the dominion of influence alone, 
that influence which in a well ordered community will always flow 
in or out of the priesthood from holy zeal, a virtuous life, and dis- 
interested labors for the good of others. But it is a perversion of 
language to speak of that as a ruling power to be guided or con- 
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trolled by popular elections, or to treat him asa ruler whose sole 
authority is the apostolic one of bringing sinners to repentance. 
There are, however, principles in our institutions which have some 
bearing on the matter in hand. One is fidelity to a trust reposed ; 
a duty, the performance of which in public or private, in the civil or 
religious walks of life, is nowhere more rigidly exacted than among 
our people. Another is that which was so happily expressed on the 
argument — that in this country religion is not established, it is not 
tolerated —it is prorectep. ‘I'o that protection it has an abso- 
lute right, whatever the tenets maintained or the discipline estab- 
lished, so that they be not contrary to the law of the land or inju- 
rious to the public morals. ‘hat protection is now sought at the 
hands of this court, and it only remains to inquire whether, accord- 
ing to its rules and practice, it has the power to award it. 

The power of this court to award the writ of mandamus in a 
case of this character was not directly questioned on the argument, 
but some considerations were suggested which, if allowed the 
weight claimed for them, would amount to a denial of the power. 
Until the time of Lord Mansfield, that great vindicator of the law, 
who swept from its members the useless trammels with which anti- 
quated forms had restrained the freedom of their action, this writ 
had been of comparatively little value. It had been called a writ 
of restitution, and had been confined exclusively to offices of a 
public nature. Ang. & Ames on Corp. 566. But in several cases 
which came before him, Rex v. Blooer, in 1759, (2 Burr. 1043,) 
and [tex v. Barker and others, in 1752, (3 Burr. 1265,) he ex- 
tended its operation, first to the case of a curate in the established 
church, next to that of a dissenting minister, and laid down the 
principle that “‘ where there is a right to execute an office, perform 
a service, or exercise a franchise, (more especially if it be in a 
matter of public concern, or attended with profit,) and a person is 
kept out of possession or dispossessed of such right, and has no 
other specific and legal remedy, the court ought to assist by a man- 
damus, upon reasons of justice as the writ expresses, Vos. A. B. 
debilam et festinam justiciam in hac parte fiert voluntes ut est justum ; 
and upon reasons of public policy to preserve peace, order and 
good government. 

And from that day that principle has been received as one firmly 
embodied in our law. The courts of our state have frequently acted 
upon it, declaring it to be proper where some legal right has been 
refused or violated, and there is no other appropriate legal remedy, 
and regarding the jurisdiction by means of it as one of immense 
importance and extent, belonging to this court alone, and extend- 
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ing to all inferior courts, tribunals and officers, executive, minis- 
terial or judicial, and operating summarily, and in some instances 
definitely upon most important interests. People v. Superior Court 
of New York, (5 Wend 122); People v. Supervisors of Albany, 
(12 J. R. 414) ; Hall v. Supervisors of Oneida, (19 J. R. 260) ; 
Ex parte Nelson, (1 Cowen, 423); Ex parte Bailey, (2 Cow. 479) ; 
People v. Niagara, (12 Wend. 246); People v. Supervisors of 
Columbia, (10 Wend. 285) ; People v. Throop, (12 Wend. 183) ; 
Ex parte Jennings, (6 Cow. 518); Mincklear v. Rochefeller,) 6 
Cow. 276); Ex parte Rogers, (7 Cow. 526); Oneida C. P. v. 
People, (18 Wend. 79); People v. Duchess C. P. (20 Wend. 658.) 

This extension of the authority of this writ has been adopted in 
other states. Strong, Petitioner, §c. (20 Pick. 484) ; 3 Hen. & Mun. 
1; 4. Har. & McH. 429; and been sanctioned by the supreme 
court of the United States, Kendall v. United States, (12 Pet. 629.) 

So far as regards inferior judicial tribunals, the operation of the writ 
in this state, has by the case of Oneida C. P. v. People, been confined 
simply to a mandate that they proceed, but as to corporations and 
ministerial officers, the authority of the writ is clearly recognized 
to be not only to set them a-going but to direct the mode and 
manner of their going. People v. Dutchess C. P. (20 Wend. 658) ; 
McCullough v. Mayor, &c of Brooklyn, (23 Wend. 461.) 

It was, however, objected on the argument: 1. That the rela- 
tor had an adequate remedy by ejectment, and therefore this writ 
ought not to go; and, 2. That the function of pastor of this church 
being already filled, it was not the province of this writ to remove 
the present incumbent from his possession. Both positions are 
unsound, the latter particularly so, because it would make the 
wrong done a complete barrier of itself to an adequate remedy 
for it. 

As to the first objection, there are two conclusive answers — one 
is, that ejectment would not be an adequate remedy. Even if it 
might give the relator possession of the parsonage, how could he 
bring that action to obtain possession of the pulpit, or how could 
it give him the right to visit his parishioners or receive his salary ? 
and the other is, that it is well settled that as to corporations and 
ministerial officers, the existence of another and an adequate 
remedy is no objection to awarding this writ. People v. Mayor, 
&§c. of New York, (10 Wend. 393); McCullough v. Mayor, &c. 
of Brooklyn, (23 Wend. 461.) 

As to the second objection, the counsel, in making it, overlook 
the fact that the writ of mandamus was, in its origin, a writ of 
restitution, and that, in an early period, it was used to restore or 
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admit a person to an office. 11 Co, 93. 2 Sid. 112. 2 Bulst. 122. 
Vent. 77. Raym. 12. 2 Stra. 1023. 2 Rol. R. 82. Salk. 175. 4 
Mod. 281. 

But without multiplying authorities on this point, I will content 
myself with a more particular reference to two of the cases which 
I have cited, because they bear very directly upon many parts of 
this case. 

The case of Runkel v. Winemiller, (4 H. & McH. 430) was one 
where the relator, as minister of a German reformed christian 
church, after he had been duly inducted and put in possession of 
his function and the emoluments of it, for ten years, was removed. 
He applied for this writ, and it was objected that the person in 
possession had not been made a party to the proceedings. The 
objection was overruled, and the court lay down the broad propo- 
sition, that every endowed minister (that is, those to whose function 
emoluments are attached,) of any sect or denomination of chris- 
tians, who has been wrongfully dispossessed of his pulpit, is enti- 
tled to the writ of mandamus to be restored to his function and the 
temporal rights with which it is endowed. 

In the case of Rex v. Barker, (3 Burr. 1265,) the trustees had 
put a minister into possession and maintained him therein against 
the relators. The objection was directly taken, that the writ of 
mandamus could not be to admit where another was in possession, 
and a distinction was attempted between a writ to restore one who 
had been in possession, and to admit one who had a right but had 
never been in possession. 

Lord Mansfield, overruling those objections, held that this writ 
was introduced to prevent disorder from a failure of justice and 
defect of police. Therefore, it ought to be used upon all occa- 
sions where the law has established no specific remedy, and where, 
in justice and good government, there ought to be one. If there 
be a right, and no other specific remedy, this should not be 
denied. And he adds: “ Should the court deny this remedy, the 
congregation may be tempted to resist violence by force. A dispute, 
who shall preach christian charity, may raise implacable feuds and 
animosities, in breach of the public peace, to the reproach of 
government and the scandal of religion. To deny this writ, would 
be putting protestant dissenters and their religious worship out of 
the protection of the law. This case is entitled to that protection, 
and cannot have it in any other mode than by granting this writ.” 
Guided by the principles, and following the example of this great 
luminary of the law, I rule in this case, as he did in that, for want 
of a sufficient return a peremptory mandamus must issue. 
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Supreme Court of Pennsylvania, December Term, 1846. 


HartTMAnN et al. v. Tur Commonweautu. 


In an indictment for a conspiracy to do an act unlawful in itself, or rendered so by 
the means intended to be employed in its accomplishment, if the intended pur- 
pose is an offence at common law, it is sufficient to set it out by that name: 
otherwise the intended act must be set forth with such circumstances as bring 
it within the terms of the statute. Therefore, an indictment was held to be 
insufficient, which charged a conspiracy to defraud A. & Co. and divers others, 
creditors of defendants, by removing and secreting divers goods, &c., of de- 
fendants, the quantities and qualities of which were unknown, of the value of 
$5000, with intent to defraud said A. & Co. and the other creditors ; and also 
a like intent, by the same means, to prevent the said goods being levied on, and 
also a like removal and secreting, with like intent; and a conspiracy to cheat 
the same parties generally. 

A conspiracy to do an act punishable by statute cannot be more severely punished 
than would be the successful perpetration of the offence. 

The obtaining of a false credit otherwise than by false tokens, and the removal 
and secreting of goods with intent to defraud creditors, are not indictable at 
common law. 


In error from the Quarter Sessions of Philadelphia county. 

The indictment in this case contained five counts, the first and 
fourth of which were as follows: 

1. That Jobn H. Hartmann, late of said county, yeoman, 
Granville Hartmann, late of said county, yeoman, William C. 
Harris, late of said county, yeoman, together with divers others, 
whose names to the inquest aforesaid are unknown, being evil-dis- 
posed persons, and wickedly devising and intending to defraud and 
prejudice certain persons hereinafter mentioned, on the first day of 
September, in the year eighteen hundred and forty-six, at the city 
and county aforesaid, and within the jurisdiction of this court, with 
force and arms, did, amongst themselves, conspire, combine, con- 
federate, and agree together, falsely and fraudulently to cheat and 
defraud Aaron Arnold and James M. Constable, partners in trade, 
under the name of A. Arnold and Company, and divers other per- 
sons, then and there being the creditors of John M. Little and the 
said John H. Hartmann, trading under the name of Little & Hart- 
mann, the said other persons being by name to the said inquest 
unknown, by removing and secreting divers goods and merchan- 
dises, then and there belonging to the said firm of Little & Hart- 
mann, of great value, to wit, of the value of five thousand dollars, 
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the description, quantity and quality of the said goods and mer- 
chandises being as yet unknown to the said inquest, and thereby 
preventing them from being made liable for the payment of the 
debts due by the said firm of Little & Hartmann to the said Aaron 
Arnold and James M. Constable, partners in trade, under the name 
of A. Arnold and Company, and the said other creditors of the 
said firm of Little & Hartmann, with intent to defraud the said 
Aaron Arnold and James M. Constable partners in trade, under 
the name of A. Arnold and Company, and the said other creditors, 
to the evil example of others, in the like case offending, and against 
the peace and dignity of the commonwealth of Pennsylvania. 

4. That the said John H. Hartmann, Granville Hartmann, and 
William C. Harris, together with others unknown to the said 
inquest, being evil-disposed persons, and wickedly devising and 
intending to cheat and defraud certain persons hereinafter named, 
on the first day of September, in the year eighteen hundred and 
forty-six, at the city and county aforesaid, and within the jurisdic- 
tion of this court, with force and arms, did amongst themselves 
unlawfully and wickedly conspire, combine, confederate, and agree 
together, to cheat and defraud Aaron Arnold and James M. Con- 
stable, partners in trade, under the name of A. Arnold and Com- 
pany, and divers other persons, whose names to the grand inquest 
are unknown, to the evil example of all others in the like case 
offending, and against the peace and dignity of the Commonwealth 
of Pennsylvania. 

The second count was the same form as the first, laying a con- 
spiracy to remove and secrete the goods, to prevent their being 
levied on for debts due to Arnold & Co, and to other persons 
unknown. The third laid a removal, in pursuance to the con- 
spiracy, and a secreting, in pursuance of the conspiracy, in the 
same manner as in the first count. The fourth laid a removal and 
secreting, in pursuance to the conspiracy, and concluded against 
the form of the statute in such case, &c. 

The two Hartmanns having been found guilty, the court, (Par- 
sons, J.) sentenced each of the defendants to pay a fine of one 
hundred and fifty dollars to the commonwealth, and to be impris- 
oned in separate or solitary confinement at labor, in the state pen- 
itentiary for the eastern district of Pennsylvania, for the term of 
eighteen calendar months. 

The errors assigned in the indictment were: 

1. Because the first, second, third, and fifth counts thereof do 
not sufficiently describe the alleged offence in the words of the 
statute ; nor describe the property alleged to have been removed 
47* 
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and secreted ; nor specify the nature and amounts of the debts ; 
nor the names of the several creditors; nor allege that the debtor 
was insolvent and without sufficient property to pay his debts, other 
than that referred to in the indictment. 

2. Because the fourth count does not specify and set forth any 
goods, moneys, or other property, out of which the defendants are 
alleged to have conspired to defraud the persons therein named ; 
and because the said count is uncertain, general, and vague. 

3. Because the act of 1842 repealed and annulled all prior laws 
and statutes relating to the subject-matter of the indictment. 

The indictment and entire proceedings in the court below were 
irregular and illegal, and in violation of the third, eighth, sixteenth, 
and other sections of the act of 1842, which prescribed the proper 
remedy in such cases. 

In the sentence : 

1. In imposing imprisonment in the penitentiary. 

2. In imposing imprisonment for more than one year. 

3. The act of 1842 limits the punishment to a fine‘and imprison- 
ment not exceeding one year; and the act of 1835 directs that 
the place of confinement in such cases shall be the Philadelphia 
county prison. 


W. A. Porter and W. L. Hirst, for plaintiffs in error. 

The fourth count will mainly be relied on to sustain the sentence; 
itis therefore proper to dispose of it in the first instance. It is 
defective in not stating whose goods and merchandise defendants 
conspired to cheat and defraud the parties of. Queen v. Parker, 
(3 Ad. & Ell. 292); Queen v. Martin, (8 Ad. & Eli. 481.) In 
the former case it is said that this generality would allow a pros- 
ecutor to lie in wait for any evidence, while the defendant would 
have no notice of the charge he was to meet. So in Rexv. Fowle, 
(4 Car. & Payne, 590,) sustained in Queen v. Kenrick, (5 Ad. & 
Ell. 62,) it is decided that a count charging a conspiracy to cheat 
and defraud generally, is too loose. The particularity which is 
required, is shown in Queen v. Peck, (36 Eng. Com. Law 
Rep. 240,) and again in 1 P. & Dav. 508, where the means were 
a false and fraudulent deed, and the indictment was held bad for 
not stating how it was fraudulent. The same principles are found 
in King v. Biers, (1 Ad. & Ell. 327) ; Rex v. Richardson, (1 Man. 
& Rob. 402.) This count, as the whole indictment, is also bad for 
omitting to name the persons defrauded. Queen v. Steel, 1 (Car. & 
Marsh. 337.) There, as here, it was laid “‘ to defraud A, B, and 
others unknown. In Rex v. Gill, (2 Barn. & Ald. 204,) the court 
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say that indictment is as far as they will go. It stated the persons 
who were defrauded ; that it was of money, and whose the money 
was. This, it is said, is the most general kind that has been held 
sufficient; that “the extreme of laxity was allowed.” 2 Russ. 
on Crimes, 691, Am. ed. 1845, n. e.; Regina v. Parker, (11 Law 
Jour. N. 8. 102) ; Lamberti v. The People, (9 Cow. 592.) In Up- 
degraff v. Commonwealth, (6 Serg. & Rawle, 5,) the erection of 
divers fish dams was held to be too general. It is an argument of 
no little weight, that such a form cannot be found in any book of 
precedents, which is confidently asserted. We also contend, on 
the authority of O'Connell v. The Queen, (1 Cl. & Fin.) cited 
Whart. Am. Cr. Law, 619, or rather of the reasoning in that case, 
that if one count in this indictment be held bad, the whole must be 
bad. [Burnsinz and Bett, Js.—The law of Pennsylvania is 
settled, that if one count be good, it is sufficient. ] 

The other three counts are founded on the act of 1842; they 
are defective in not properly pursuing the words of the statute ; 
nor in describing the goods, &c.; Rea v. Hoone, (2 Cowp. 682) ; 
nor specifying the nature and amounts of the debts; nor the names 
of the creditors; Regina v. Steel, already cited; nor alleging the 
insolvency of the debtor, without which the intention was nugatory ; 
for it cannot be pretended that if the creditors might have levied on 
other goods, that the defendants could have been convicted. 
Chambers v. Spencer, (5 Watts, 407); Lash v. Williamson, 
(5 Ves. 384.) 

Moreover, the statute (p. 339) itself prescribes the form to be 
adopted in this case. The words of the act must be pursued. 
Resp v. Fryer, (3 Yeates, 451.) A hearing before a judge, and 
a binding over, are there directed, and must be averred as necessary 
preliminaries. 

Tiis act of 1842 was a repeal (p. 349) of all previous laws on 
this subject, and the act of 1806 is a legislative rule of construc- 
tion in such cases. In accordance with this are Hellings v. Com- 
monwealth, (5 Rawle, 64) ; Commonwealth v. Evans, (13 Serg. & 
Rawle, 426); State v. Evans, (9 Johns. 290.) 

The indictment lays no offence at common law, as is apparent 
from the statutes on the subject; (50 Ed. 3, c. 6; 2 R. 2, ¢.3; 
3H. 7,c. 4; 13 Eliz. c. 5; 1 Chit. Stat. 384.) Certainly no 
higher punishment could be awarded for the commission of the 
crimes than is directed in these statutes ; but if this is not under the 
act of 1842, the consequence is that a greater punishment is visited 
upon an unexecuted intention than upon a successful act, which is 
said to be absurd in Rogers v. Commonwealth, (5 Serg. & Rawle, 
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464; 9 Cow. 593, 578.) Here too the defendants are convicted 
of the unlawful act, which is a merger of the conspiracy. Com- 
monwealth v. Kingbury, (5 Mass. 106.) As tothe sentence: The 
act prescribes one year as the limit. When that is so it must be 
in the county jail ; act 1831, March 30, sec. 8; 14 April, 1835, 
sec. 13. Under the 13 Eliz. it is limited to a half year. Where 
the sentence is erroneons the judgment must be reversed. 5 Binn. 
70; 3 Binn. 577, 581; 2 Binn. 79; 5 Serg. & Rawle, 463 ; 
13 Serg. & Rawle, 74; 6 Serg. & Rawle, 554; 8 Serg. & 
Rawle, 262. 


Hood and H. M. Phillips, contra. 

The argument supposes this proceeding is under the statute, 
whereas but one count only refers to any statute, and that is for the 
purpose of showing that the acts were prohibited by the statute. 
The indictment is for a conspiracy ; the secreting and removing 
are mere overt acts, in pursuance of that design, and are so laid ; 
but the criminal intent and combination is the offence which was 
charged. In this case the same certainty is not required as where 
itis for the offence consummated. The objections to the fourth 
count are unsound ; it is not essential that the parties should have 
been defrauded ; Collins v. Commonwealth, (3 Serg. & Rawle, 
220) ; nor need the overt act be laid; McKisson v. Commonwealth, 
(8 Serg. & Rawle, 420) ; 3 Chit. Crim. Law, 1186; Whart. Am. 
Crim. Law, 486, 1139, 1143. The laying the intention to defraud 
others unknown is almost surplusage. Whart. Am. Crim. 
Law, 90. The same certainty as would be sufficient in a dec- 
laration willdo here. Shelburne v. Commonwealth, (8 Watts, 212.) 
It is said that the act of 1842 has superseded all previous laws on 
this subject; if so, the act must be consummated, for a conspiracy 
is not mentioned there; the consequence is, that this most danger- 
ous offence can never be reached unless it prove successful. But 
this is not so; the common law still rules in cases of conspiracy. 
Nor is there any merger of the offences as contended for. Com- 
monwealth v. Gillespie, (7 Serg. & Rawle, 469) ; Whart. Am. Crim. 
Law, 489; People v. Mather, (4 Wend. 265) ; that rule is con- 
fined to felonies. [Bett, J.— The forms of indictments suffi- 
ciently prove that.] 

As to the punishment: It is like any other misdemeanor. [Burn- 
sipe, J.— Where the legislature has affixed a specific punishment 
to a crime, can a higher penalty be imposed for an intention to do 
the unlawful act?] 1. A conspiracy is an aggravation. 1 Campb. 
399 ; 2 Day, 205. Itis not then within either of the acts cited, 
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but the length of the imprisonment is within the discretion of the 
judge, not exceeding seven years ; in which case the place of con- 
finement must be the penitentiary. It cannot be a sound rule that 
would alter the place and mode of punishment merely because the 
discretion of the judge reduced the term below two years. If; 
however, it is erroneous, this court has the power to re-sentence the 
defendants ; this power to reverse, alter, and modify, is expressly 
given by the act of 1836, and it is so laid down in Drew vy. Com- 
monwealth, (1 Whart. 231) ; Smith v. Commonwealth, (14 Serg. & 


Rawle, 69.) 


Porter and Hirst in reply. The rule that a punishment for a 
conspiracy may exceed that imposed for the perpetration of the 
offence, must be confined to cases where the conspiracy alone is 
the subject of an indictment. Where the successful act has a 
penalty annexed, no combination to do the act can be more worthy 
of punishment; but where the act, if done by one man cannot be 
so punished, there a combination may very properly be severely 
punished ; far beyond the desert of the act itself. 


Gisson, C. J. There is one defect in this indictment, which 
runs through every part of it. The conspiracy, as charged, 


is not to do an act illegal in itself, or by combination of 
numbers and means in the execution of it, but to doan act thought 
to be specifically prohibited by statute. It is certainly not criminal, 
by the common law, to obtain a false credit by any other means 
than the use of a false token, or to secrete a debtor’s property with 
a design to keep it from his creditors. But such acts are penal by 
the statute to abolish imprisonment for debt. Now, to constitute a 
conspiracy, the purpose to be effected by it must be unlawful either 
in respect of its nature or in respect of the means to be employed 
for its accomplishment ; and the intended act, where it has not a 
common-law name to import its nature, must, in order to show its 
illegality, be set forth in an indictment of conspiracy, with as 
much certainty as would be necessary in an indictment for the per- 
petration of it; otherwise it would not be shown to be criminal, 
nor would the confederates be shown to be guilty. The English 
courts are beginning to regret the laxity of description that has 
been tolerated in these indictments of conspiracy; and policy 
requires that the judges, here as well as there, should begin to 
retrace their steps. ‘The counts before us are so uncertain and bald 
in circumstances as to have shed scarce a ray of light on the charge 
which the defendants were required to meet. Take the first of them 
as a sample of all the rest. It charges that they conspired to de- 
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fraud their creditors, (the prosecutors “ and divers other persons,’’) 
by removing and secreting divers goods and merchandises of the 
value of $5000, “the description, quantity and quality of the said 
merchandises being yet unknown.” Neither time, place, nor cir- 
cumstance, is given; and the goods are not attempted to be 
described by the place where they were kept or by the person who 
had them in custody. They may even not have been in the state, 
and a conspiracy to secrete them abroad, having for its object no 
infraction of our laws, would not be criminal at home. It is not 
averred even that the defendants had any merchandise at all, here 
or elsewhere ; and unless they had it, a conspiracy to conceal it 
would have been a conspiracy to do what was impossible. Itmight 
be inferred, from the motive imputed, that they had it; but Haw- 
kins says, (b. 2, c. 25, s. 60,) that “ in an indictment, nothing ma- 
terial shall be taken by intendment or implication.” Nor are the 
creditors named whom the defendants are charged with having 
conspired to defraud. The prosecutors are named “ with divers 
other persons ” not named ; but, unless the additional clause were 
rejected as surplusage at the trial, the accused would be called upon 
to defend themselves in the dark. But the mere discretion of the 
judge, in rejecting evidence in support of an allegation so vague 
would be an insecure ground of reliance. An indictment, not of 
conspiracy, but for the perpetration of the criminal act, would cer- 
tainly be too general, if the offence were laid as it is described in 
these counts ; for it is said by Hawkins, (b. 2, ec. 25, s. 111,) that 
it is not always suflicient to pursue the very words of the statute, 
unless, by doing so, you expressly allege the fact in the doing or 
not doing of which the offence consists ; and he gives instances to 
show that it is necessary to bring the offence within the very words 
of the enactment, by clothing it with a particular description of the 
circumstances attending it. Now, though it may not be necessary 
in an indictment for conspiracy, so minutely to describe the un- 
lawful act when it has a specific name which indicates its criminal- 
ity, yet, where the conspiracy has been to do an act prohibited by 
statute, the object which makes it unlawful can be described only 
by its particular features; and without doing so, it cannot be 
shown that the confederates had an unlawful purpose. It may 
be said that the form of a criminal purpose, meditated but not put 
in act, can seldom be described; but it can be as readily laid 
as proved. Precision in the description of the offence is of the 
last importance to the innocent; for it is that which marks the 
limits of the accusation and fixes the proof of it. Itis the only 
hold he has on the jurors, judges as they are of the fact and the 
law. 
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Orphan’s Court of Lancaster County, Pennsylvania, December, 1S47. 


Martua Simmons’s Estate. 


Where the heirs of a party deceased claim partition of the estate of the deceased, 
the judgment creditors of a different person, who claim that a portion of the 
land belonged to their debtor, may come in and require the claimants to prove 
that the estate belonged to the deceased. 

A devise to the testator’s ‘‘ daughter Martha with her husband Joseph Simmons,”’ 
is a devise to the two as husband and wife. The introduction of the husband’s 
name cannot be limited to a mere recognition of his tenancy by the curtesy. 


Att the facts of this case are contained in the opinion of 

Lewis, J. This case comes before us on exceptious to pro- 
ceedings for partition on the petition of the heirs of Martha Simmons, 
and setting forth that ‘at the time of the death of said Martha, 
she was seized ” of the land described. A judgment creditor of 
Joseph Simmons objects to the proceedings on the ground that one 
moiety of the land belongs to the said Joseph, and that a judicial 
sale of the property as the estate of Martha would seriously em- 
barrass the creditors of Joseph in the collection of their claims. 
In all legal proceedings every material allegation should be proved, 
and as the petitioners ‘allege a seizin in Martha Simmons, we think 
that the judgment creditors and others having liens on the estate 
of Joseph Simmons may contest the allegations so far as to show 
that the estate or some part of it belonged to their debtor. 

It is conceded that George Mooney died seized of the land i 
the year 1813. By his will, he de vised it to his * d: uughter M: ith 
with her husband, Jose ~ph Simmons.” Two other tracts were 
devised in similar language to two other daughters respectively 
“ with their husbands.”’ After enumerating the several devises and 
bequests, the testator adds the following words:— “all which 
devises and legacies aforesaid to be unto them and each and every 
of them, their heirs and assigns forever.” ‘The counsel for the 
creditor of Joseph Simmons contends that these words create a 
tenancy in common between Joseph Simmons and Martha, his 
wife, and that the husband thereby became the owner of an undi- 
vided moiety of the premises. The heirs of Martha (who are also 
the heirs of Joseph Simmons) for reasons which are apparent, 
prefer claiming the property under their mother, and contend that 
the whole devise was to Martha, and that the husband was only 
named for the purpose of recognizing his estate by the curtesy. 
One material fact, which is admitted in this case, is that Joseph 
Simmons survived his wife, and that the survivor died in 1843. 
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In construing a will, full effect should be given to the whole 
language of the testator, unless restrained by the general intention, 
or by some principle of law. ‘To construe the clause introducing 
the name of Joseph Simmons as giving him no more than an 
estate by the curtesy, which the law would have secured to him, 
is to deprive it of all effect. Such a construction, therefore, is 
inadmissible. Matrimony produces a mysterious union of persons 
recognized both by the common law and the christian religion. 
As an incident of such an union, a conveyance of lands to husband 
and wife, stands upon a footing entirely different from a convey- 
ance to any other two individuals. As a general principle, the 
husband and wife are essentially one individual. They cannot 
be tenants in common, by reason of this union of interests and 
rights, which the law looks upon with favor. It gives no writ of 
partition to parties standing in such a relation. They cannot be 
joint-tenants, for the same reason. They are seized per tout, but 
not per my. Each is owner of the whole, but not of the half. 
They must both join in a conveyance. They are both necessary 
to make one grantor. ‘The deed of either alone is void. Jackson 
v. Stevens, (16 John. 116); Sudéliff v. Forgey, (1 Cow. 95); Doe 
v. Howland, (8 Cow. 277); 2 Black. Com. 183; 2 Cruise Dig. 
O11. They take an entirety, and the survivor takes all. (Ibid.) 
As the estate is not a joint tenancy, it follows that the act of March 
31, 1846, prohibiting survivorship in joint-tenancy has no operation 
upon the rights of the parties. Jackson v. Slevens, Doe v. Howland, 
(ué sup.) It is the opinion of the court that the devise was made 
with reference to the union which existed between the devisees; 
and that the introduction of the word “ with” instead of the word 
“and,” is indicative of an intention that they shall enjoy the estate 
together — that they shall hold “with” each other after the man- 
ner of husband and wife. There is no hardship generally in such 
a construction, because it makes a provision for the wife, which the 
husband can neither destroy by alienation, nor convey away for the 
term of his life. As it requires both to constitute a grantor, his 
conveyance is void. In this case, it appears that the judg- 
ment bonds and the judgments are against Joseph and Martha 
Simmons jointly. The creditor manifestly dealt with the parties 
upon the credit of the whole estate, and conceding, for argu- 
ment, that the judgment against the wife was not void in its 
origin, her death left the debt a charge upon the husband alone as 
survivor. The same law that charges his estate with the whole 
debt entitles him as survivor in the demise, to the whole means of 
payment. 





Insolvents 


in Massachusetts. 





Name of Insolvent. 


Adama, Cc yrus P. 


Adams, Laban, Jr. et al. 


Allen, James M, 
Allen, Jesse H. 
Allen, Squire J, 
Ballard, Davis C. 
Barker, Abraham T. 
Beals, Nelson, 

Bell, William A. 
Blackman, Homer, 
Blanchard, Henry, 
Blair, Roswell, 
Blake, Harvey, 
Blake, Laban, 
Blanchard, F. H.C, 
Bostick, William E, 
Bradley, Louis, 
Britton, Joel, 

Brooks, Joel Ww. 
Brown, Timothy B. 
Buck, Asa, 

Buck, Silas, 
Buttrick, Amos W. 
Buzzell, John, 
Cadmus, John E. 
Campbell, William J, 
Carpenter, W. 
Carter, Nelson, 
Carville, William, 
Chamberlin, Moses, 
Chandler, Ezra C. 
Chase, Samuel, 2d, 
Clark, Joseph, 
Clough, Thomas B. 
Coburn, Cyril, 
Cook, Jacob, 
Coolidge, John, Jr. 
Cooper, Samuel, 
Cram, John, 
Crowell, Ansell, 
Davis, Wyman K. 
Dadman, John G. 
Drake, ‘thomas, 
Dudley, Alvin, 
Dyre, Alexander D. 
Earle, Edward et al. 
Eldredge, Robert, 
Farrier, Thomas H. 
Fobes, Daniel, 
Friend, Charles, 
Fuller, Thomas 8. 
Germon, G. C 


Goodridge, Wm. L., et al. 


Gordon, John, 
Gould, James G. 
Gould, James, 
Gould, James, 
Gray, John, 
Haley, Patrick, 
Haseltine, James, 
Hasket, George, 
Heath, Samuel A. 
Hersey, Henry, 
Hilton, Almer C. 


H. et al. 


Residence. 


Occupation. 





Lowell, 
Boston, 
Cambridge, 
Sandwich, 
\Charlestown, 
|Boston, 

| Worcester, 
lps raintree, 

| Boston, 
Holliston, 
Wilmington, 
Boston, 
Williamston, 
Seekonk, 
|Roxbury, 

| Lee, 

lLowell, 
\Concord, 
|Med way, 
|Boston, 
Wilmington, 
| Lawrence, 
|Waltham, 

| Medford, 
|Boston, 
‘Salem, 

| Lawrence, 

i Boston, 
| Abington, 

r ‘empleton, 

‘aunton, 

a River, 
|Lowell, 

jC harlestown, 
Lowell, 
| Boston, 
Boston, 
}Charlestown, 
Boston, 
|Boston, 
| Ashburnham, 
\Canton, 
Quincy, 
lLow veil, 


New Bed ford, 


lw orcester, 
Chatham, 
|Fall River, 
Boston, 

| Beverly, 

New Redford, 
| Lowell, 
Boston, 
Lowell, 

| Boston, 

| Boston, 

| Lowell, 

| Barnstable, 
Boston, 
Boston, 

| Lawrence, 
Bradford, 
Boston, 
|Ashburnham, 
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Mechanic, 
'Innholders, 

| Auctioneer, 

| Mariner, 
|Carpenter, 

| Printer, 
Manufacturer, 
Bootmaker, 
Merchant, 
Merchant, 
Trader, 
Merchant, 
Yeoman, 
Innholder, 
Trader, 
Merchant, 
Laborer, 
Yeoman, 
Housewright, 
Trader, 
Yeoman, 
Victualler, 
Carpenter, 
Brickmaker, 
\Barber, 
Confectioner, 
Carpenters, 
Teamster, 
Housewright, 
Harnessmaker, 
Housewright, 
Trader, 
Carpenter, 
Teacher, 
Gentleman, 
Master Mariner, 
Sash Maker, 
Carpenter, 

| Teamster, 
|Umbrellar Manuf. 
Laborer, 
Blacksmith, 
iBlacksmith & Stone 
|Laborer, [Cutter, 
Painter, 
Trader, 
iTrader, 
Steam Boiler Manuf. 
Grocer, 
Cordwainer, 
Mariner, 
Gentleman, 

| Traders, 

| Trader, 
\Broker, 

| l'rader, 

| Trader, 

| Merchant, 
|Mason, 
|Painter, 
|\Carpenter, 
Gentleman, 
Merchant, 
Teamster, 
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Commencement 
jof Proceedings. | 


) 
4, 
Dy 

, 
29 
29, 
14, 
19, 
28, 
12, 


‘y 


| Name of Master or op. 


Josiah G. Abbott, 


| . 
| Bradford Sumner. 


| Ellis Gray Loring. 
|Nymphas Marston. 
|George W. Warren. 
| Ellis Gray Loring. 
\Chas. W. Hartshorn. 
Sherman Leland. 
Ellis Gray Loring. 
George W. Warren. 
\George W. Warren. 
Bradford Sumner. 
Franklin O, Sayles, 
\C. J. Holmes. 

David A. Simmons. 
William P. Walker. 
Josiah G. Abbott. 
Nathan Brooks. 
James Richardson. 
Rradford Sumner. 
George W. Warren 
James H, Duncan. 
George W. Warren. 
George W. Warren. 
Bradford Sumner. 
David Roberts. 
James H, Duncan. 
Bradford Sumner. 
Welcome Young. 
|Charles Mason. 
[ues er Prescou. 

i‘ . J. Holmes. 

Josiah G. Abbott. 
|George W. Warren. 
Bradford Russell. 

| Bradford Sumner. 
Bradford Sumner, 
George W. Warren, 
Edward G. Loring. 
Bradford Sumner. 
Charlies Mason. 
James Richardson. 
Sherman Leland. 
Josiah G. Abbott. 
Oliver Prescott. 
Chas. W. Hartshorn. 
Nymphas Marston, 
Cc. J. Holmes. 
Bradford Sumner. 
David Roberts. 
Oliver Prescott. 
Josiah G. Abbott. 
Ellis Gray Loring. 
(Josiah G. Abbot. 
Bradford Sumner. 
Edward G. Loring. 
Josiah G. Abbott. 
Nymphas Marston. 
Bradford Sumner. 
Bradford Sumner. 
John G. King. 

John G King. 

Ellis Gray Loring. 
|Charles ason. 





INSOLVENTS IN MASSACHUSETTS. 





Name of Insolvent. Residence. 





Lowell, 
Worcester, 
Newbury port, 
Boston, 

| Worcester, 
| Boston, 
/Waltham, 

| Lawrence, 
| Lowell, 
|Lowell, 
|Lowell, 


Holden, Avery, 
Howe, Leonard, 
Jackman, Stephen, Jr. 
Jacquith, Isaac, 
Jones, Benjamin, 
Kelt, James, Jr. 
Kendall, Ellis, 
Kilgove, Ira, 
Knowles, Elbridge G. 
Knowles, E. G. 
Knowlton, Charles D. 
Knowlton, Edward F. | Buston, 
Lackey, Leander, Sutton, 
Lehmaner, Sebastian et al | Boston, 
Lincoln, Joel A. | Natick, 
Mann, Levi, 2d |Randolph, 
Mazsh, Joel 5. |Hardwick, 
Maynard, Sumner, | Northbridge, 
Mcintire, John, | Malden, 
Merrill, Stevens, | Boston, 
Merrill, William S. | Lowell, 
Mitchell, William F. Sandwich, 
Mower, William, | Braintree, 
Neal, Stephen B. | Lawrence, 
Newell, Joseph A. Boston, 
Newell, Josiah, Jr. | Boston, 
Packard, Charles, |Stoughton, 
Palmer, James A. | Lowell, 
Payton, William H. | Ware, 
Perry, samuel H. New Bedford, 
Philbrick, Nathaniel E. | Lowell, 
Philbrook, Greenlief C. | Lowell, 
Pinkham, Isaac, |Lynn, 
Pomroy, Jerome B. | Westfield, 
Porter, John L. |Charlestown, 
Prentice, Luke, Jr. | Northbridge, 
Proctor, ‘Thomas B. Marblehead, 
Purrington, John A. |Rochester, 
Putnam, Lemuel, | Dorchester, 
Read, George W. |Gloucester, 
Reding, Charles L. | Ware, 
Richards, John, Boston, 
Robins, Henry, |Boston, 
Ruggles, Daniel, Boston, 
Russell, Ainsworth, Leominster, 
Russell, Harris, |Boston, 
Russell, Orlando, jOakham, 
Sampson, Blaney E. | Lancaster, 
Sanborn, Silas, Boston, 
Sanders, Jobn, Sudbury, 
Sargent, George W. Amherst, 
Saunders, Amos N. |Rowley, 
Sawtell, Joel, |Lancaster, 
Sawyer, Jonathan, |Acton, 
Saxton, Francis 8. Boston, 
Sayer, James F. | Edgartown, 
Scott, Amasa B. )Oxford, 
Shaw, William A. |Boston, 
Shields, Michael, | Lowell, 
Simpson, John H. | Boston, 
Smith, Stephen B. |Lowell, 
Smith, William P. Lawrence, 
Smith, Willard W. Boston, 
Taylor Julius, Boston, 
Taylor, Samuel F. | Lawrence, 
Torrey, Alfred, Worcester, 
Turner, John, |Needbam, 
Wade, Abner, |Lynn, 
Ward, Avery, |Sutton, 
Warren, Levenne, ' Northbridge, 
Washburn, John N. |Taunton, 
Webber, William, ‘Roxtury, 
Wedgewood, Josiah, |Boston, 
Welton, Laban C. |Lowell, 
Wheeiock, Simon, Clarkeburg, 
Whitney, Rufus H. Grafton, 
Winslow, Elizabeth, ‘Lowell, 
Wright, Leverett D. Lowell, 
Wyman, George D. Boston, 
Young, John, W. Boston, 


Occupation. 





Commencement 
of Proceedings. 


Name of Master or Judge- 





Laborer, 

Machinist, 

Shipwright, 

Laborer, 

Gentleman, 

Bookseller, 

Carpenter, 

Blacksmith, 

Machinist, 

Laborer, 

Machinist, 

Mason, 

Manufacturer, 

Merchants, 

Cordwainer, 

Boot & Shoe Manuf. 

Trader, 

Butcher, 

Merchant, 

Trader, 

Trader, 

Tinman, 

Laborer, 

Carpenter, 

Trader, 

Iron Dealer, | 

Cordwainer, | 

Trader, 

Painter, 

Laborer, 

Laborer, | 
! 
' 
} 
' 
| 
| 





Painter, 

Shoe Manufacturer, 
Blackstnith, 
Victualler, 
Carpenter, 

Cigar Manufacturer, 
Laborer, 
Gentleman, 

Stone Cutter, 
Tailor, 

Merchant, 
Auctioneer, 

Cabinet Maker, 
Laborer, 

Merchant, 

Cord wainer, 
Manufacturer, 
Broker, 

Teamster, 

Printer, 

Yeoman, 

Comb Maker, 
Laborer, 
Bookseller, 

Trader, 

Machinist, 
Gentleman, 
Laborer, 

Shoe Dealer, 
Carpenter, 

Trader, 

Mover of Furniture. 
Trader, 

Stabler, 

Barber, 

Stocking Manufact’r,| 
Trader, 
Yeoman, 
Laborer, 





Trader, 
Trader, 
Trader, 
Laborer, 
Yeoman, 
Hotel Keeper, 
Widow, 
Laborer, 
Manufacturer, 





Mar. 
Feb. 
Jan. 
Feb. 
“ 
Jan. 
Feb. 


a) 





Shipwright, 


Josiah G. Abbott. 
faaac Davis. 

John G. King. 
Bradford Sumner. 
Isaac Davis. 

Ellis Gray Loring. 
George W. Warren. 
James H. Duncan. 
Josiah G. Abbott. 
Josiah G,. Abbott. 
Josiah G. Abbott. 
Bradford Sumner, 
B. F. Thomas. 
Bradford Sumner. 
Nathan Brooks. 
Sherman Leland. 
Henry Chapin. 
|Henry Chapin. 
Bradford Sumner. 
‘Bradford Sumner. 
Bradford Russell. 
'Nymphas Marston. 
|Aaron Prescott. 
James H. Duncan. 
|Bradford Sumner. 
|Bradford Sumner. 
James Richardson. 
Josiah G. Abbott. 
|Laban Marcy. 
Oliver Prescott. 
Josiah G. Abbott. 
Josiah G. Abbott. 
John G. King. 

\N. 8. Leonard. 
Bradford Sumner. 
Henry Chapin. 
|David Roberts. 

|Z. Eddy. 
|Bradford Sumner. 
jJohn G. King. 
|Laban Marcy. 
Ellis Gray Loring. 
/Ellis Gray Loring. 
| Edward G. Loring. 
|Charles Mason. 

| Bradford Sumner. 
Isaac Davis. 
Charles Mason. 
Bradtord Sumner, 
Nathan Brooks. 
ithamar Conkey. 
John G. King. 

B. F. Thomas, 
Josiah G. Abbott. 
|Ellis Gray Loring. 
| Leavitt Thaxter. 
jisaac Davis. 
Bradford Sumner. 
Josiah G. Abbott. 
|Edw. G. Loring 
\George W. Warren 
\James H. Duncan, 
Bradford Sumner. 
| Bradford Sumner. 
James H. Duncan. 
Henry Chapin. 
\Sherman Leland. 
John G. King. 

B. F. Thomas. 
i[saae Davis. 

ic’. J. Holmes. 
Sherman Leland. 
Bradford Sumner. 
Josiah G. Abbott. 
|Franklin O. Sayles. 
|Chas W. Hartshorn. 
|Josiah G. Abbott. 
Josiah G. Abbott. 
|Edw. G. Loring. 
/ Bradford Sumner. 





i 








